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Legislative Update: State of Affairs Prior to Act 142

• Before 2014, project owners were often unaware who 
was actually performing the work due to the practice of 
sub-subcontracting.

• As a result, owners and general contractors
were regularly served with Mechanics’ Liens 
for nonpayment by subcontractors with 
whom they had no contract.

• Both owners and general contractors supported Act 
142 because it allowed them to better identify all 
subcontractors and material suppliers with lien rights on 
a project.



Legislative Update: Changes to 
Pennsylvania’s Mechanics’ Lien Law

Act No. 142 Amendments to Lien Law
• Act 142 was signed into law October 14, 2014.

• Amendments became effective 
December 31, 2016.

• Establishes a structured notice procedure                                      
for owners, contractors, and subcontractors to follow, as                                      
well as a central repository to file notices under the 
Mechanics’ Lien Law.



Legislative Update: Act No. 142 Amendments to 
Lien Law

Creation of “Construction Notices Directory” 
• Act 142 creates an internet-based directory maintained by the 

Pennsylvania Department of General Services where certain 
notices required or permitted by the Act must be filed. 

• The Department of General Services released the Directory on 
December 16, 2016.

– DGS publicly announced the Directory’s release on December 
29, 2016 via press release and the DGS website.

• The amendments apply to projects commenced on or after 
December 31, 2016.



Legislative Update: Act No. 142 Amendments to 
Lien Law

“Searchable Project”
• New notice requirements apply only to a “searchable project,” 

which is defined as a project consisting of the construction, 
alteration or repair of an improvement costing at least $1.5 
million.
– This is total contract value, not just your individual contract.

• The Act does not specifically state whether “soft costs” (costs 
related to real estate, marketing, financing, legal, etc.) may be 
included in determining whether the $1.5 million threshold is met.
– Act 142 does not distinguish between residential and commercial 

projects.



Legislative Update: Act No. 142 Amendments to 
Lien Law

Types of Notices
• The Act provides that four new types of notices may be filed with 

the Directory: 
(1) Notice of Commencement; 
(2) Notice of Furnishing; 
(3) Notice of Completion; and 
(4) Notice of Nonpayment.

• All Notices or other documents submitted to the Directory must 
contain the:
– County in which the project is located; 
– Tax identification number of each parcel included in the 

project property; and 
– Building permit number for the project. 



Legislative Update: Act No. 142 Amendments to 
Lien Law

Notice of Commencement

• Although owners are not required to file a Notice of 
Commencement, there is no downside to an owner for filing one. 

• Filed with the Directory by the project owner or an agent of the 
owner, and should be filed before any labor, work or materials 
are furnished for the project. 

• A contractor may serve as an agent of the owner for purposes of 
filing the Notice of Commencement if specifically authorized by 
contract and the owner assumes responsibility for the 
contractor’s actions. 

– We expect that owners will typically file themselves to avoid 
additional risk (e.g. – loan commitments).



Legislative Update: Act No. 142 Amendments to 
Lien Law

Contents of Notice of Commencement
The Notice of Commencement must include the following information:

(1) The full name, address and e-mail address of the contractor;
(2) Name and location of the project, including the county in which the project is  

located; 
(3) The legal description of the property on which the project is being constructed;
(4) Full name, address and e-mail address of the owner of the project and, if 

different, owner of record of the property upon which the project is being 
constructed; 

(5) If applicable, the name and contact information of a surety for any 
performance or payment bonds applicable to the project, including the bond 
numbers; and

(6)  The unique identifying number that is assigned to the Notice of 
Commencement by the DGS upon filing.



Legislative Update: Act No. 142 Amendments to 
Lien Law

Posting of Notice of Commencement

• The owner must then post a copy of the Notice of 
Commencement in a conspicuous place at the project site 
before physical work commences on the project. 
– Must include unique identifying number.

• The owner also has an obligation to take
reasonable measures to ensure the 
Notice of Commencement remains posted 
until completion of the project.

• The owner and contractor shall also make reasonable 
efforts to ensure that the Notice of Commencement is made 
part of the contract documents provided to all 
subcontractors.



Notice of Furnishing
• If the owner properly and timely files and posts the Notice of 

Commencement in accordance with the Act, subcontractors 
must timely file a Notice of Furnishing to preserve their lien 
rights. 

• Subcontractors must file a                                                                                       
Notice of Furnishing with the                                                   
Directory within 45 days after first                                                  
performing work or delivering                                                     
materials at the project site.

• Failure to do so will result in 
a loss of  lien rights.

Legislative Update: Act No. 142 Amendments to 
Lien Law



Notice of Furnishing
FILING A NOTICE OF FURNISHING DOES NOT 

ELIMINATE OR SATISFY THE REQUIREMENT TO 
PROSECUTE A LIEN CLAIM

• In addition to filing the Notice of Furnishing, subcontractors still must:

– Provide the owner formal notice of intent to lien at least 30 days before filing the 
lien claim.

– File a lien claim within six months of the claimant's last date of work.

– Serve the owner with written notice of the filing of the lien within one month of 
initial claim filing.

– File a complaint to enforce claim within two years of filing the claim.

Legislative Update: Act No. 142 Amendments to 
Lien Law



Legislative Update: Act No. 142 Amendments to 
Lien Law

Contents of Notice of Furnishing
• The Notice of Furnishing must include the following information: 

(1) A general description of the labor or materials furnished;

(2) Full name and address of person supplying the labor or materials; 

(3) Full name and address of the person that contracted for the labor 
or materials furnished by the subcontractor; and 

(4) A description of the project sufficient to identify it based on the 
description set forth in the Notice of Commencement. 

• The Act expressly states that a subcontractor’s failure to “substantially 
comply” with these requirements results in the forfeiture of the right to file 
a lien claim.



Legislative Update: Act No. 142 Amendments to 
Lien Law

Notice of Completion
• The Act permits, but does not require, an owner to file a Notice of 

Completion within 45 days of the “actual completion” of work on the 
project.  It is filed only for informational purposes.

• Upon filing, this Notice is transmitted through the Directory to all 
subcontractors who filed Notices of Furnishing. 

• “Actual completion” means either:

(1) the issuance of an occupancy permit and the acceptance of work 
by the owner, in addition to the completion of all work on the project 
(including punch list work), or

(2) the complete termination of all work on the project for 30 days or 
more if work is never resumed under the same contract. 



Legislative Update: Act No. 142 Amendments to 
Lien Law

Notice of Nonpayment

• Subcontractors are permitted to file a Notice of Nonpayment 
with the Directory when they have not received payment in full 
for their work or materials. 

• The failure to file this Notice does not impair a subcontractor’s 
lien rights. 

• Similarly, the filing of this Notice does not relieve a 
subcontractor of its obligation to comply with the Notice of 
Furnishing requirement or existing notice requirements of the 
Lien Law. 



Legislative Update: Act No. 142 Amendments to 
Lien Law

 Blanket Lien Waivers

Nothing in this Act changes or affects an owner’s right to file a 
blanket lien waiver by requiring a general contractor to post a 
payment bond for a non-residential project, or when such lien 
waivers are otherwise permitted in the construction of 
“residential property.”



Legislative Update: Act No. 142 Amendments to 
Lien Law

Protection of Subcontractors’ Rights
• Subcontractors cannot be required to refrain from filing a Notice of Furnishing 

as a condition of entering into a contract to furnish labor or materials. 

• A person who violates this section by requesting, encouraging or requiring a 
subcontractor to not file a Notice of Furnishing is subject to criminal sanctions. 

• If a subcontractor proves that it failed to file a Notice of Furnishing as a direct 
result of an owner or its agent violating this provision, the subcontractor will not 
lose its lien rights. 

• A subcontractor also is provided with a statutory civil cause of action against a 
person who causes the subcontractor to not file a Notice of Furnishing as a 
result of the prohibitive conduct mentioned above. 

– This statutory cause of action permits the subcontractor to recover actual 
damages, in addition to reasonable attorney fees and court costs.



Legislative Update: Act No. 142 Amendments to 
Lien Law

Notice Requirement for Subcontracts

• A contract for a project to which this Act applies must contain a 
notice that expressly warns that a subcontractor’s failure to file a 
Notice of Furnishing may result in the forfeiture of the right to file 
a mechanics’ lien. 

• This contractual notice must also convey that it is unlawful for an 
owner, owner’s agent, contractor or subcontractor to encourage 
or request that a subcontractor not file a Notice of Furnishing.



Legislative Update: Act No. 142 Amendments to 
Lien Law

Abuse of the Construction
Notices Directory

If a person abuses the Directory by 
filing a notice: 

(1) without a good faith reason to do so; 
(2) with the intent to obtain payment of 

an amount greater than that which is 
due to the person; or 

(3) to obtain an unjustified advantage or 
benefit, 

the person will be liable for the amount 
of actual damages or $2,000, whichever 
is greater.



Legislative Update: Status of State Construction 
Notices Directory

• Act 142 is effective on December 31, 2016

• DGS released the Directory on December 16, 2016.
– DGS released the Directory early to allow itself extra time to 

troubleshoot any major issues and still meet the December 31, 2016 
deadline.

• DGS has held several webinars where the website’s designers received 
detailed feedback from attorneys and construction professionals.

• The goal of these webinars was to ensure that the website is a simple, 
user-friendly tool and database that meets the requirements of Act 142.

• DGS also held a User Training Session designed to familiarize users 
with the beta version of the Directory and allow participants to perform 
an initial round of testing.



Legislative Update: Potential Pitfalls of Construction 
Notices Directory

• Directory filings do not have the force of law.
– Filing Notices via the Directory does not eliminate

or satisfy the requirement to prosecute a lien claim.
– Must still take steps to preserve and perfect your lien rights.

• Certain mistakes or misfilings can only be corrected by 
contacting the DGS site administrator.

• The Directory will not include a way to provide a Notice of 
Lien Waiver.
– Purpose of the website is solely to satisfy the requirements of 

Act 142.



Live Demonstration of Directory

Live Demonstration of DGS State Construction 
Notices Directory
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DGS State Construction Notices Directory

The Directory can be accessed at:

http://www.scnd.pa.gov/ 
or 

http://apps.pa.gov/scnd



DGS State Construction Notices Directory

• The Directory has been active since December 16, 2016
• As of February 6, 2017, there are 9 projects listed on the 

Directory
• When the building permit number is unavailable, notice filers 

have used “applied for” and “to be determined” as a place holder
• One project used the “Legal Description” box to state the owner 

designated the contractor as its agent for the purposes of filing 
the Notice of Commencement  
– This is improper – “Legal Description” actually refers to a 

description of the property itself
– A different project copied and pasted two pages worth of deed 

language verbatim



DGS State Construction Notices Directory

• Several Notices of Commencement list the Owner as the 
Contractor
– This may be technically correct where work is self-performed, 

but it likely will cause confusion because the owner can never 
constitute a “contractor” under the Lien Law.

– This could potentially constitute improper use of the Directory 
if no work is actually being self-performed

• Overall, these issues show the confusion that will likely exist for 
some time until Directory use becomes well-established or DGS 
addresses confusing functional aspects of the Directory.
– We expect there to be a steep learning curve as lien rights are 

impaired, litigation is initiated, and courts begin to offer judicial 
interpretations.
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Home Improvement Consumer Protection Act – 
Senate Bill 159

• Goal: Require contractors to provide proof of worker’s 
compensation coverage to Office of Attorney General as part of 
registration process under Home Improvement Consumer 
Protection Act
– Current law requires certain employers to insure or self-insure 

the workers’ compensation liability of their employees
– Numerous employers fail to comply, which places additional 

burden on Uninsured Employer’s Guarantee Fund

• Bill designed to enforce current legal requirements and reduce 
obligations of the Uninsured Employer’s Guarantee Fund 

• Status: Referred to Senate Consumer Protection and Professional 
Licensure Committee on January 20, 2017



Updates to PA One Call Law – Senate Bill 242

• Goal: Further promote public safety and prevent damage to 
underground utilities by:

1. Transferring enforcement authority from the Department of Labor 
and Industry to the Pennsylvania Public Utility Commission 
(PUC)

2. Removing excavation work exemptions for extracting natural 
resources, minor routine maintenance by political subdivisions, 
routine maintenance and removal of sediment buildup on public 
road right-of-ways

3. Providing for mapping of lines and facilities; establishing a 
damage prevention committee; placing additional duties on 
facility owners, excavators and project owners; and providing for 
assessments, fees and penalties.

• Status: Referred to Senate Finance Committee on January 26, 
2017



Plumbing Contractors Licensure – Senate Bill 183

• Goals: Regulate who can call themselves a 
state-licensed plumbing contractor, not who can 
perform plumbing services

• Bill establishes minimum standards individuals must 
meet to obtain a state license
– Proposes creation of plumbing contractor’s licensure 

board to issue licenses, develop regulations, and 
administer the provisions of the Act. 

• Status: Referred to Senate Labor and Industry 
Committee on January 25, 2017



Scungio Borst & Associates v. 410 Shurs Lane Developers, LLC, 
No. 28 EAP 2015 (Pa. Sept. 28, 2016)

Legal Issue

Can an owner’s agent be individually liable under the 
Contractor and Subcontractor Payment Act, 73 P.S. 

§§ 501-516 (“CASPA”)?

The PA Superior Court said “NO,” and the Supreme 
Court decided to hear this appeal.



Scungio Borst & Associates v. 410 Shurs Lane Developers, LLC, 
No. 28 EAP 2015 (Pa. Sept. 28, 2016)

Factual Background

• 410 Shurs Lane Developers, LLC (“410 SLD”) hired Scungio Borst 
& Associates (“SBA”) as GC to construct SLD’s condominium 
project in Philadelphia, PA (the “Project”)

• SBA performed all work under the contract, as well as $2.6 MM in 
extra work at the direction of 410 SLD and its President and 50% 
shareholder, Robert DeBolt

• When SBA was not paid ~$1.5 MM it incurred due to extra work, it 
filed suit against both 410 SLD and DeBolt individually and 
included a claim for CASPA remedies against DeBolt



Scungio Borst & Associates v. 410 Shurs Lane Developers, LLC, 
No. 28 EAP 2015 (Pa. Sept. 28, 2016)

Procedural Background
• The theory against DeBolt for CASPA remedies was based on the 

definition of “Owner”:  
– “A person who has an interest in the real property that is 

improved and who ordered the improvement to be made.  The 
term includes successors in interest of the owner and agents 
of the owner acting with their authority.” 

• DeBolt filed motion for summary judgment as to all claims pending 
against him individually, including the claim for the alleged CASPA 
violation

• Trial court granted DeBolt’s motion and SBA appealed to the 
Superior Court. 



Scungio Borst & Associates v. 410 Shurs Lane Developers, LLC, 
No. 28 EAP 2015 (Pa. Sept. 28, 2016)

Superior Court Analysis

● Court → CASPA liability lies against “contracting parties” only
o “Performances by a contractor or a subcontractor . . . shall entitle the contractor or 

subcontractor to payment from the party with whom the contractor or subcontractor 
has contracted.” 

● Because DeBolt was not a party to the contract, and so cannot be liable for 
contractual damages, he cannot be liable for CASPA damages  

● The Court handled the definition of “owner” issue by saying that:
o “The reference to authorized agents in the definition of owner merely 

reinforces that their conduct is imputed to and binding upon the owner.  
Since the term ‘agent’ is not defined in the statute, conceivably that term 
could include architects, project managers, and designated representatives 
who are acting on behalf of the owner in dealing with the contractor.”



Scungio Borst & Associates v. 410 Shurs Lane Developers, LLC, 
No. 28 EAP 2015 (Pa. Sept. 28, 2016)

Supreme Court Analysis

● July 28, 2015, → PA Supreme Court agreed to hear appeal

● May 2016 → Supreme Court heard argument

● September 28, 2016 → PA Supreme Court affirmed Superior Court ruling

● Although the definition of “Owner” under CASPA is ambiguous (subject to two 
conflicting, yet reasonable, interpretations), CASPA does not create individual 
agent liability for three main reasons. . .



Scungio Borst & Associates v. 410 Shurs Lane Developers, LLC, 
No. 28 EAP 2015 (Pa. Sept. 28, 2016)

Supreme Court Analysis Con’t
1. CASPA’s purpose is to protect contractors and subcontractors by encouraging 

fair dealing among parties to construction contracts. 

2. Extending CASPA liability against an owner’s agents would improperly reshape 
the right to payment beyond that contemplated in other sections of CASPA. 
– Section 504 → “[p]erformance by a contractor . . . in accordance with the 

provisions of a contract shall entitle the contractor or subcontractor to 
payment from the party with whom the contractor . . . has contracted”

– Section 507(a) → a subcontractor is entitled to payment “from the party with 
whom the subcontractor has contracted”

3. The contractor’s proffered interpretation “would require that a property owner’s 
agents personally assume the obligations of the owner’s construction contracts 
with respect to payments to contractors, contrary to longstanding and 
fundamental common law agency principles.” 



Scungio Borst & Associates v. 410 Shurs Lane Developers, LLC, 
No. 28 EAP 2015 (Pa. Sept. 28, 2016)

Practice Point

An owner’s agent cannot be individually liable under CASPA, 
unless the agent’s dealings created a new contract between 

the contractor and the agent personally.



Elliott-Lewis Corp. v. Skanska USA Bldg., Inc., 
2015 WL 4545362 (E.D. Pa. July 28, 2015)

Legal Issue

Does the Bilt–Rite exception to Pennsylvania’s 
economic loss doctrine apply to a contractor that 

supplied information to design professionals during 
remedial construction?

Bilt Rite established that architects and design professionals can be liable in tort to 
contractors for purely economic harm resulting from the inclusion of erroneous 

information in design documents



Elliott-Lewis Corp. v. Skanska USA Bldg., Inc., 
2015 WL 4545362 (E.D. Pa. July 28, 2015)

Legal Analysis

• Eastern District declined to extend the Bilt-Rite exception to a product 
manufacturer or its representative because they are not in the business 
of supplying information.    
– The court noted that the “sale of a product is fundamentally different 

than the sale of information, even if the seller provides information 
about the product to consummate the sale” 

– If Bilt–Rite exception were to apply here, many typical commercial 
transactions would be subject to this standard and the economic loss 
doctrine would be rendered meaningless.  

• Because the sale and purchase of a product often involves at least some 
conveyance of information by the seller, the court determined that 
broadening Bilt–Rite to include such run-of-the-mill transactions was 
inappropriate and dismissed the Design Defendants’ claims.



Elliott-Lewis Corp. v. Skanska USA Bldg., Inc., 
2015 WL 4545362 (E.D. Pa. July 28, 2015)

Practice Points

• The Eastern District also noted that the Design 
Defendants failed to demonstrate that they reasonably 
relied on any representations made by the 
manufacturer when drafting the design documents.  

• Therefore, contractors should be wary of making 
representations to design professionals on which the 
design professionals will rely when drafting design 
documents.



Bricklayers & Allied Craftworkers Local 1 v. ARB Constr., Inc., 
2016 WL 1161528 (E.D. Pa. Mar. 23, 2016)

Legal Issue
The importance of timely execution of releases and 

waivers



Bricklayers & Allied Craftworkers Local 1 v. ARB Constr., Inc., 
2016 WL 1161528 (E.D. Pa. Mar. 23, 2016)

Factual Background
• General contractor, Ernest Bock & Sons (“EBS”) contracted with the 

School District of Philadelphia for a project on a local school.
 
• EBS hired ARB Construction, Inc. (“ARB”) to supply all labor and material 

to complete the masonry portion of the Project at a cost of $777,500.00.

• EBS/ARB Contract required ARB to supply a release of liens from 
“subcontractors/suppliers and any labor/union organization before 
payment is made.” 
– ARB did this with each application for payment.

• Although ARB certified it had made the required payments, it did not pay 
the union fund obligations it owed Bricklayers & Allied Craftwork Local 1 
for work performed by local union masons.



Bricklayers & Allied Craftworkers Local 1 v. ARB Constr., Inc., 
2016 WL 1161528 (E.D. Pa. Mar. 23, 2016)

Legal Analysis

• The union filed suit against ARB.
– ARB then filed a third-party complaint against EBS, claiming it 

breached the subcontract by failing to pay money it owed to ARB.

• EBS filed a request for summary judgment claiming ARB’s suit was 
without merit, and a request for summary judgment on its counterclaim 
against ARB for breach of contract.

• The Court ruled in favor of EBS on both issues.
– ARB released all claims it could have asserted through the signed 

releases.
– ARB had “’clear options’” that it failed to exercise.
– ARB could have noted EBS’ failure to honor the terms of the contract 

when it signed the releases, or it could have refused to sign the 
releases.



Bricklayers & Allied Craftworkers Local 1 v. ARB Constr., Inc., 
2016 WL 1161528 (E.D. Pa. Mar. 23, 2016)

Practice Points
• Construction lien waivers and releases will be 

interpreted as a “contract within a contract,” and 
are regularly enforced in accordance with their 
terms.

• Do not assume that a waiver is limited to 
Mechanic’s Lien rights; depending on the language 
in the waiver, signing a waiver may constitute a 
release of all rights you may have for payment or 
performance issues during that particular phase of 
the work.



A. Scott Enterprises, Inc. v. City of Allentown, 
142 A.3d 779 (Pa. 2016)

Legal Issue

Whether an award of statutory interest and attorneys’ 
fees under the Procurement Code is automatic when 
a jury finds the public owner withheld payment in bad 

faith?



A. Scott Enterprises, Inc. v. City of Allentown, 
142 A.3d 779 (Pa. 2016)

Factual Background
• In 2009, the City of Allentown award a contract to A. Scott Enterprises 

(“ASE”) to build a public road.

• Arsenic contaminated soil was discovered onsite, and the City 
suspended work.

• Testing determined that work could continue if proper precautions were 
taken, but the parties’ contract did not address the potential for 
contaminated soil.

• ASE declined to proceed because it would incur substantial additional 
costs due to the contamination.

• Attempts to negotiate a continuation of the project failed, and ASE 
brought suit to recover its losses.



A. Scott Enterprises, Inc. v. City of Allentown, 
142 A.3d 779 (Pa. 2016)

Procedural Background
• At trial, ASE presented evidence that the City was aware of 

the possible contamination when it entered the contract with 
ASE, and failed to disclose this to ASE or incorporate terms 
regarding this possibility into the parties’ contract.

• A jury found the city breached its contract and withheld 
payments in bad faith.

• When ASE motioned the court for an award of statutory 
interest and attorneys’ fees, the trial court denied ASE’s 
request outright, without analysis, stating such an award 
was unwarranted because ASE’s evidence on damages was 
“conflicting.”



A. Scott Enterprises, Inc. v. City of Allentown, 
142 A.3d 779 (Pa. 2016)

Section 3935 of the Procurement Code

Penalty and attorney fees.
(a) Penalty.--If arbitration or a claim . . . is commenced to recover payment due 

under this subchapter and it is determined that the government agency, 
contractor or subcontractor has failed to comply with the payment terms of this 
subchapter, the . . . court may award, in addition to all other damages due, a 
penalty equal to 1% per month of the amount that was withheld in bad faith. An 
amount shall be deemed to have been withheld in bad faith to the extent that the 
withholding was arbitrary or vexatious. . .

(b) Attorney fees.--Notwithstanding any agreement to the contrary, the prevailing 
party in any proceeding to recover any payment under this subchapter may be 
awarded a reasonable attorney fee in an amount to be determined by the Board 
of Claims, court or arbitrator, together with expenses, if it is determined that the 
government agency, contractor or subcontractor acted in bad faith. An amount 
shall be deemed to have been withheld in bad faith to the extent that the 
withholding was arbitrary or vexatious.



A. Scott Enterprises, Inc. v. City of Allentown, 
142 A.3d 779 (Pa. 2016)

Legal Analysis – Commonwealth Court

• On appeal, Commonwealth Court held that a bad 
faith finding automatically entitled a contractor to 
recover its attorney’s fees and the 1% penalty.

• Otherwise, “the finding of bad faith is a 
meaningless exercise with no consequence for the 
government agency found to have acted in bad 
faith.”



A. Scott Enterprises, Inc. v. City of Allentown, 
142 A.3d 779 (Pa. 2016)

Legal Analysis – PA Supreme Court
• The PA Supreme Court disagreed and reversed the Commonwealth 

Court’s decision.

• The Court stated: “Section 3935 of the Procurement Code allows—but 
does not require—the court to order an award of a statutory penalty and 
attorney fees when payments have been withheld in bad faith.” 

• The Court also noted “the instances where a finding of bad faith is 
deemed not to require a Section 3935 award at all presumably will be 
rare.”

• The trial court’s reliance on the presence of “conflicting” evidence 
concerning the contractor’s damages was insufficient to support its denial 
of a Section 3935 award without further analysis.

• So the PA Supreme Court remanded the case to the trial court for 
reconsideration of ASE’s original motion.



A. Scott Enterprises, Inc. v. City of Allentown, 
142 A.3d 779 (Pa. 2016)

Practice Point

 Although an award of attorneys’ fees and/or the 1% 
penalty under Section 3935 is not “automatic,” a court still 
must have a reasonable basis for denying such an award 

against an agency that withheld payment in bad faith.

However, in A. Scott Enterprises, the Supreme Court declined to 
articulate a test for lower courts to apply in determining whether to enter 
an award under Section 3935; thus, trial courts are without guidance to 
determine whether attorneys’ fees and/or penalties must be assessed.



Open Discussion




